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The Honorable Alphonse M. D'Amato
United States Senator
Leo O'Brien Office Building, Room 420
Albany, New York 12207

Dear Senator D'Amato:
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Thank you for your letter dated December IS, 1997, on behalf of your constituent,
Elton Harris, Supervisor of Town of Rockland, Livingston Manor, New York, concerning the
placement and construction of facilities for the provision of personal wireless services and
radio and television broadcast services in their respective communities. Your constituents'
letters refer to issues being considered in three proceedings that are pending before the
Commission. In MM Docket No. 97-182, the Commission has sought comments on a
Petition for Further Notice of Proposed Rule Making filed by the National Association for
Broadcasters and the Association for Maximum Service Television. In this proceeding, the
petitioners ask the Commission to adopt a rule limiting the exercise of State and local zoning
authority with respect to broadcast transmission facilities in order to facilitate the rapid build­
out of digital television facilities, as required by the Commission's rules to fulfill Congress'
mandate. In WT Docket No. 97-192, the Commission has sought comment on proposed
procedures for reviewing requests for relief from State and local regulations that are alleged to
Impermissibly regulate the siting of personal wireless service facilities based on the
environmental effects of radio frequency emissions, and related matters Finally, 10 DA 96­
2140 and FCC 97-264, the Commission twice sought comments on a Petition for Declaratory
Ruling filed by the Cellular Telecommunications Industry Association seeking relief from
certain State and local moratoria that have been imposed on the siting of commercial mobile
radio service facilities.

Because all of these proceedings are still pending, we cannot comment on the merits
of the issues at this time. However, I can assure you that the Commission is committed to
providing a full opportunity for all interested parties to participate. The Commission has
formally sought public comment in all three proceedings and, as a result, has received
numerous comments from State and local governments, service providers, and the public at
large. Your letter and your constituent's letter, as well as this response, will be placed in the
record of all three proceedings and will be given full consideration.
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Further information regarding the Commission's policies toward personal wireless
service facilities siting, including many of the comments in the two proceedings involving
personal wireless service facilities, is available on the Commission's internet site at http://
www.fcc.gov(wtb(siting.

Thank you for your inquiry.

SinCerelY~~

DaVidL.C~
Chief, Commercial Wireless Division
Wireless Telecommunications Bureau
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December 15, 1997

Federal Communications Commission
Congressional Liaison
2025 M Street, NW, Room 6202
Washington, D.C. 20554

Dear Director:

LlO 0'1..... 0A01Cl Iun.OONa
I10ooo 420

Al.......... NY 12207

15'"4'2~

Because of the desire of this office to be
responsive to all inquiries and communications, your
consideration of the attached is requested.

PLEASE TRY TO RESPOND WITHIN 4 WEEKS OF YOUR
RECEIPT OF THIS REOgEST. YOUR FINDINGS AND VIEWS, IN
DUPLICATE, ALONG WITH RETURN OF THIS MEMO PLUS
~NC£O~U~,Wl~L BE APPRECI~.

Many thanks.

Alfonse M, D;Amaco
United States Senator

AMD:amr
Cnclosure
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December 4. 1997

TELEPHONE
(914\ 439":4399

Hon. Alfonse M. D'Amato
UnIted States Senate
Room 520, Har~ 8ena~e Ottlce Bldg.
Washington, DC 20510

-'Oear SenC1t.or D' Amat:o:

We are writing you about the Federal Communications
Commission and its attempts to preempt local zoning of
~I:dlular, radio' and 'T:V' towers oy malnng the FCC the "Federal
Zoning Commission" for all cellular telephone and broadcast
towers. Both Congress and the courts have long recognized
that zoning is peculiarly local function. Please immediately
coutd~t the FCC and tell 1t. t.o stop these efforts which
violate the intent of Congress, the Constitution and
principles of Federalism.

Inthtl 1'996 Telecommunicat.10ns ACt:, congress expressly
reaffirmed local zoning authority over cellular towers. It
told the FCC to stop all rulemakIngs where the FCC was
attempting to become a Federal Zoning Commission for such
tOWitl:&.' Dtlli.,-ite this ins'truction trom Congress, the FCC 1S
now attempting to preempt local zoning authority in three
different rulemakings .

. -- - - - - "Ce-rlulai: 'l'uw.rs .=-"'R'agic!1=J.,91f;,--Co·ngress expressly
preserved local zoning authority over cellular towers in the
1996 Telecommunications Act with the sole exception that
municipalities cannot regulate t.he radiation from cellular

..... - -a-n-t-e-nn-a-s±-f- -H:- -is' ioI"itld.u· IJ:l1lits set by t:he FCC. The 1'"~~ IS
attempting to have the "exception swallow the rule" by using
the limited authority Congress gave lt over cellUlar tower
radiation to review and reverse any cellular zoning decision

...... --irr·the- {J .-9-.- "Wtsicrs -it r inu::. i:s'" L.d~ni.ed" by radia~ion

concerns, even if the decision is otherwise perfectly
permissible. In fact, the FCC is saying that it can "second
guess" what the true reasons for a munIcipality's decision
Qt-e-, need-~-b'e- -bound--b'r ·th~ lS\.dtea reasons given by a
municipality and doesn't even need to wait until a local
planning decision is final before the FCC acts.

·Soma· -o.4i...~ -c-i-ti-z-e-ns' -a-r€: 'cOnCttL nttU about the radiation
from cellular towers. We cannot prevent them from mentioning
their concerns in a public hearing. In its rulemaking the
FCC is saying that if any c~tlzen raises this issue that this
iz ~ufficiQnt. basis for a cellular ZUflJ..UY decision to
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TELEPHONE
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1mmediately be taken over by the FCC and potentiallY
t~versed. even 1t the municlpality expressly says it 1S not
conslder1ng such statements and the dec1slon is completely
valld on other grounds, such as the lmpact of the tower on
property values or aesthetics.

C~J._hLl~r: tov.:~_rs = t1QJ·...s.toria: Relatedly the FCC is
proposlng a rule banning the moratoria that some
municipallties lmpose on cellular towers while they rAvi~~

Lhe~r zoning ord.lnances to accommodate the increase in the
numbers of these towers. Again. this violates the
Constitutlon and the directive from Congress preventing the
FCC from becoming a Federal Zoning Commission.

RacUg..LTY Tower~ The FCC's proposed rule on radio and
TV towers is as bad: It sets an artificial limit of 21 to 45
days for municipalities to act on any local permit
-( enviroumental, buildIng permit, zoning or other). Any
perml t request is autom~_ticg).J...y dee~ed ~nllLteg if the
municlpality doesn't act in this timeframe, even if the
appllcation is incomplete or clearly violates local law.
~nu th~'FCC's proposea rule would prevent municIpalities from
considering the impacts such towers have on property values,
the environment or aesthetics. Even safety requirements
could be overridden by the FCC! And all appeals of zoninq
and permit ulisnials would go the FCC, not to the local courts.

ThIS proposal is astounding when broadcast towers are
some of the tallest structures known to man--over 2,000 feet
·tall, tall~r lhan the 8mplre State Building. The FCC claims
these changes are needed to allow TV stations to switch to
High Definition Television quickly. But The Wall Street
Journal and trade magazines state there is no way the FCC and

.. - --broudcasteI'S will meet t.he current. schedule anyway. so there
is no need to violate the rights of munic~palities and their
resldent Just to meet an artificial deadline.

-_.- - -- -' Tna3& act-iong cepresent. a power grab by the FCC to
become the Federal Zoning CommiSSlon for cellular towers and
broadcast towers. They violate the intent of Congress, the
Constitution and principles of Federalism. This is
-P3r-t~·cular17 truil given tha't r.he rec 1S a single purpose
agency, with no zoning expertise, that never saw a tower it
didn't like.

P-l3.J.ge·do·thr~ things to sr.op tne FCC: First, write
the new FCC Chalrman Wililam Kennard and FCC Commissioners
Susan Ness, Harold Furchtgott-Roth, Mlchael Powell and Gloria
Trlstani telling them to stop this lntrusion on local zoning
authcr::.ty in ::;:l3&S ~'T 97-19j, MM Docket. \':U-182 and DA 96­
2140: second, Join in the "Dear Colleague Letter" currently
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being prepared to go to the FCC from many members of
Congress; and third, op~oye any effort by Congress tn ~r~~t

the F(( !.he power to act as a "Federal Zoning Commission" and
preempt local zoning authorlty.

The followina people at national municioal
organizat.10ns are - fa'm-firar- ·wlth"" the" FCC's proposed rules and
municipalities' objections to them: Barrie Tabin at the
National League of Cities, 202-626-3194: Eileen Huggard at
the National Associatlon of Tel~~~~rnunlcatlons 0ff'~~~~ ~~d

Advisors, IU3-506-3275: Robert ~ogel at the National
Association of Counties. 202-393-6226:Kevin McCarty at the
U.S. Conference of Mayors. 202-293-7330; and Cheryl Maynard
at the American Planning ASSoclation, 202-872-0611. Fepl
£L ee to caj,l t"nem 1£ you have any questions.

Since~e~ //-

y~~~
Elton Harris, Supervisor

EH:slc
CC; (~ee attached llstl



Senator John McCain
241 SROB
Washington, DC 20510-0303

Senator Conrad Bums
i~7 SOaB
WashiOl~ton.DC 205 lll.-2601 .....

Senator Kay Bailey Hutchison
281 SRaB
WJShington, DC 20510-4304

Senator Slade Gorton

Washington, DC 20510-4701

Senator Dianne Feir.stciR· -' .
331 SHoa
Washington9 DC 20510-0504

Representative Tom Bliley
2409RHOB
Washington, DC 20515-4607

Representative W. 1. Tauzin
2183 RHOa
Washingtoii, DC 205 i 5-1803

Representative Edward J. Markey
.. 2133 RHOS - - '" -

Washington, DC 20S15-2107

Representative John D. DingeU
2328RHOB
Washington, DC 20515-2216

Representative Bob Goodlatte
123 CHOB
Washington, DC 20515-4606

Representative James Moran
1214 LHOB
Washington, DC 20515-4608

Representative Bart Stupak
1410 LHOa

Representative Joe Barton
2264 RROB
Washington, DC 20515-4306

Ms. Barrie Tabin
Legislative Counsel
National League ofCities
1301 Pennsylvania Ave, NW, 6th Floor
Washington, DC 20004

Ms. Eileen Huggard
E."!etutive Director
NATOA
)650 Tysons Boulevard, Suite 200
McLean: VA 22102-3915

Mr. Robert Fogel
Associate Legislative Director
National Association ofCounties
440 First Stree4 NW, 8th Floor
Washington, DC 20001

Mr. Kevin McCarty
Assistant Executive Director
U.S. Conference ofMayuis
1620 EyeS~ 4th Floor
Washington, DC 20006

Ms. Cheryl Maynard
Government Affairs Coordinator
American Planning Association
1776 Massachusetts Ave. NW, 4th Floor
Washington, DC 20036


